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MAY IT PLEASE THE COURT 

 

1. This memorandum of counsel is filed on behalf of Waihopai Rūnaka, Hokonui 

Rūnaka, Te Rūnanga o Awarua, Te Rūnanga o Oraka Aparima, and Te Rūnanga 

o Ngāi Tahu (collectively Ngā Rūnanga).  

 

2. The relief being pursued by Ngā Rūnanga for the Topic B Tranche 1 appeal 

points is set out in Appendix A to this memorandum, as follows:   

 

(a) A table has been included to identify the versions of provisions which 

Ngā Rūnanga agrees with, where those provisions have either been 

included in the December 2021 Planning Joint Witness Statement,  or 

in the draft consent documentation.  

 

(b) Where relief is not otherwise agreed by Ngā Rūnanga, the relief is set 

out in full. 

 

DATED this 22nd February 2022 

 

 

  

J G A Winchester / S K Lennon 

Counsel for Ngā Rūnanga  
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Topic 

Provisions 

Provision Interest Agree with JWS 

B2 Policy 13 Appellant Y 

B2 Policy 15A Appellant Y 

B2 Policy 15B Appellant Y 

B2 Policy 15C Appellant  Y 

B2 Rule 5 (partially agreed) Appellant  Y 

B2 Rule 13 S274 Y 

B2 Rule 14 S274 Y 

B2 Rule 15  N/A 

B2 Rule 40  N/A 

B2 Appendix E (partially agreed) S274 Y 

B3 Rule 51 (partially agreed) S274 Y 

B3 Rule 74 Appellant  Y 

B4  Rule 78 Appellant  Not resolved in JWS 

B5 Policy 16 Appellant  Y 

B5 Rule 20 Appellant Y 

B5 New Rule 20A (partially agreed) Appellant  N 

B5 New Rule 20B  Y 

B5 Defn - Critical source area  Appellant  Y 

B5 Defn - Ephemeral rivers Appellant  Y 

B5 Rule 25 (partially agreed) 274 Party Y 

B5 Defn - Cultivation S274  Y 

B5 Defn (new) - Stick raking N/A Y 

B5 Rule 35A s274  Y 

B5 Policy 18 s274 Y 

B5 Rule 70 (partially agreed) N/A Y 

B5 Defn (new) - Stock Unit N/A Y 

B5 Appendix N Appellant  Y 

B5 New Schedule X N/A N/A 

B5 Defn - No till cultivation N/A Y 

B5 Defn - Spray and pray N/A Y 

B5 Defn - Hoof and tooth N/A Y 

B5 Defn - Minimum till cultivation N/A Y 
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CHANGES TO ATTACHMENT TO THE 10 DECEMBER 2021 JOINT WITNESS STATEMENT 
FROM EXPERT CONFERENCING  
 

Annotations to text 

Black strikethrough and underlined text – agreed in Joint Witness Statement  

Red strikethrough and underlined text – the changes suggested by Mr McCallum-Clark in his 

statement of evidence 11 February 2022) 

Brown strikethrough and underlined text – suggested changes by Ngā Rūnanga to JWS.   

 

TOPIC B2 

Note:   Policy 13, 15A and 15B and Rule 15 are subject to an affidavit lodged with the Court.  

 

Policy 15C – Maintaining and improving water quality after FMU processes 

Following the establishment of freshwater objectives and limits under Freshwater 

Management Unit processes, and including through implementation of non-regulatory 

methods, improve water quality where it is degraded to the point where freshwater objectives 

are not being met and otherwise maintain water quality where freshwater objectives are being 

met. 

 

Rule 5 Discharges to surface waterbodies 

(a)  Except as provided for elsewhere in this Plan the discharge of any: 

(i)  contaminant, or water, into a lake, river, artificial watercourse, modified watercourse 

or natural wetland; or 

(ii)  contaminant onto or into land in circumstances where it may enter a lake, river, 

artificial watercourse, modified watercourse or natural wetland; is a discretionary 

activity provided the following conditions are met: 

1.  where the water quality upstream of the discharge meets the standards set 

for the relevant water body in Appendix E “Water Quality Standards”, the 

discharge does not reduce the water quality below those standards at the 

downstream edge of the reasonable mixing zone; or 

2.  where the water quality upstream of the discharge does not meet the 

standards set for the relevant water body in Appendix E “Water Quality 

Standards”, the discharge must not further reduce the water quality below 

those standards at the downstream edge of the reasonable mixing zone; and 

3.  except for discharges from a territorial authority reticulated stormwater or 

wastewater system, the discharge does not contain any raw sewage;  
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Rule 13 
Note:  Same as Mr McCallum Clark’s statement of evidence 11 February 2022 

 
Rule 14 
Note:  Same as Mr McCallum Clark’s statement of evidence 11 February 2022 
 
(a)  The discharge of fertiliser onto or into land in circumstances where contaminants may 

enter water is a permitted activity provided the following conditions are met: 
(i)  other than for incidental discharges of windblown fertiliser dust, there is no 

direct discharge of fertiliser into a lake, river (excluding ephemeral rivers), 
artificial watercourse, modified watercourse, or natural wetland or into 
groundwater; 

(ii)  there is no fertiliser discharged when the soil moisture exceeds field capacity; 
(iii)  there is no fertiliser discharged directly into or within 3 metres of the boundary 

of any significant indigenous biodiversity site identified in a district plan that 
includes surface water; and 

(iv)  where a lake, river (excluding ephemeral rivers), artificial watercourse, 
modified watercourse or wetland: [rest of rule unchanged] 
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TOPIC B3 
 
Rule 51 - Minor Diversions of Water 
[Remainder of Rule remains the same] 
(e)  The diversion of water from a natural wetland for the purpose of land drainage is a 

noncomplying activity. 
 
Rule 74  
Ngā Rūnanga agree that it is more appropriate the matter is addressed in Rule 51. 
 
 

TOPIC B4 
 
Rule 78 
(a)  The removal of aquatic weeds and plants and sediment from any modified 

watercourse for the purpose of maintaining or restoring drainage outfall, and any 
associated bed disturbance and discharge resulting from carrying out the activity, is a 
permitted activity provided the following conditions are met: 
(ai)  general conditions (e), (f), (g), (h) and (l) set out in Rule 55A; 

(i)  the activity is undertaken solely to maintain or restore the drainage 
capacity of a modified watercourse that has previously been modified 
or maintained for drainage maintenance or restoration purposes at 
that location; 

(ii)  the activity is restricted to the removal of aquatic weeds and plants or 
sediment deposits, provided that at least 95% of the sediment 
removed shall have a grain size of less than 2mm; 

(iia) the removal of river bed material, other than aquatic weeds, plants, 
mud or silt is avoided as far as practicable; 

(iii)  any incidental bed disturbance is only to the extent necessary to 
undertake the activity and must not result in lowering of the bed below 
previously modified levels; 

(iv)  upon completion of the activity, fish passage is not impeded as a 
result of the activity; 

(v)  the operator takes all reasonable steps to return any fish captured or 
stranded by the activity to water immediately preferably to a location 
upstream of the activity; 

(vi)  between the beginning of June and the end of October, there is no 
disturbance of the spawning habitat of trout; and 

(xiii)  where the modified watercourse is spring-fed, removal of aquatic 
weeds and plants is only to the extent that is necessary to undertake 
the activity and is kept to the absolute minimum; and 

(xiv)  the modified watercourse is not shown in Map Series 8 as a habitat 
of threatened native fish. 

(xv)  No activity in relation to drainage maintenance shall significantly 
adversely affect the habitat or health of any taonga species as 
identified in Appendix M.  

 
Note: In addition to the provisions of this Plan and any relevant district plan, 
any activity which may modify, damage or destroy pre-1900 archaeological 
sites is subject to the archaeological authority process under the Heritage 
New 
Zealand Pouhere Taonga Act 2014. The responsibilities regarding 
archaeological sites are set out in Appendix S. 
(b) The removal of aquatic weeds and plants and sediment from any modified 
watercourse for the purpose of maintaining or restoring drainage outfall and 
any associated bed disturbance and discharge resulting from the carrying out 
of the activity that cannot meet one or more of the conditions of Rule 78(a) is 
a discretionary activity. 
[Insert Maps based on mapping provided by the Director-General] 
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TOPIC B5 – FARMING  
 
Policy 16 
Note: Same as Mr McCallum Clark’s statement of evidence 11 February 2022 
 

 
Policy 18  
Note: Same as Mr McCallum Clark’s statement of evidence 11 February 2022 
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Rule 20  
Note: Same as Mr McCallum Clark’s statement of evidence 11 February 2022 
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Rule 20A  
Note: Same as Mr McCallum Clark’s statement of evidence 11 February 2022 
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Rule 25  
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Rule 70 
Note: Ngā Rūnanga is only a party to that part which relates to ephemeral rivers. 
(a)  From 1 July 2020, The disturbance of roosting and nesting areas of the black fronted 

tern, black billed gull, banded dotterel or black fronted dotterel located in the bed of a 
lake, river (including ephemeral flow paths), (including an ephemeral river), modified 
watercourse, or natural wetland by stock including cattle, deer, pigs or sheep is a 
prohibited activity. 

 
Definition of Ephemeral River  
 
Critical source area 
(a)  a landscape feature like a gully, swale or a depression (including ephemeral flow 

paths) that accumulates runoff (sediment and nutrients) from adjacent flats and 
slopes, and delivers it to surface water bodies (including lakes, rivers, artificial 
watercourses and modified watercourses) or subsurface drainage systems.; and 

(b)  a non-landscape feature that has high levels of contaminant losses, such as, silage 
pits, fertiliser storage areas, stock camps and laneways. 

(b)  areas which arise through land use activities and management approaches (including 
cultivation and winter grazing) which result in contaminants being discharged from the 
activity and being delivered to surface water bodies. 

 
Ephemeral flow paths rivers - Rivers which only contain flowing or standing water following 
rainfall events or extended periods of above average rainfall. 
 
 
Appendix N 
Note: Same as Mr McCallum Clark’s statement of evidence 11 February 2022 
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